A ReEPORT CARD ON
CHINS IN MASSACHUSETTS

THE MANDATE

In 1973, the Commonwealth of M assachusetts decriminalized four distinct juvenile behaviors: runaway,
truant, stubborn child and school discipline problem. The Commonwedlth a so established anew non-delinquent
system to addressthesetroubled behaviorscaled CHINS or “childin need of services.” Thefundamenta principle
behind the statutory shift wasthe belief that CHINS behaviorswere not offenses against society, but rather
behaviorsagaingt ayouth’sown self interest.

Under the 1973 law, parents, lega guardians, truant officersand policeareempowered to petition the court
for servicesfor achildin need of services. Asaresult, the use of the CHINS statute grew rapidly. In 1999, nine

thousand, one hundred and ninety (9,190) CHINS petitionswerefiled.

THE RESULT

Unfortunately, youth, parentsand government officid sstruggledally with

54% of all CHINSyouth were
arraigned for adult criminal
or adult crimina behavior. offenses or delinquent offenses

thepracticd workingsof the CHINS statute. Thefrequent result isdelinquency

In November 1998, the Commissioner of Probation released, In  Withinthreeyearsof their first
CHINSpetition.

Jeopardy and At Risk: CHINS Cases in Massachusetts, which tracked all

1994 CHINS cases (6,548 cases) for three yearsand found that fifty-four percent (54.3%) of all CHINSyouth were
arraigned for adult criminal offensesor delinquent offenseswithin threeyearsof their first CHINSpetition. Clearly,

CHINSisafailing system. A findinglong suspected in the state’sjuvenilejustice community.

OveErALL GRraADE: C
Theoveral ability of the stateto improve the performance of the CHINS systemis“C”. Therating of “C”

connotes: needsimprovement, for measurable progresswith significant marginfor additional achievement.




How ARE WE DOING?

ASSIGNMENT

GRADE

SERVICES FOR CHINS YouTH
Overall statefunding for CHINS servicesin Massachusetts.

Delinguency diversion programsfor CHINSyouth.

O M

Family mediation programsasaninforma aternativeto resolvefamily and
behaviora problemswithout official court intervention.

Menta hedlth clinicsin each county.

Comprehensive community-based servicesfor CHINSyouth and families.

Sarvicesfor truantsfrom direct court referrals.

@

Theability of state agenciesto manage CHINSfunding and sharefiscal
respongbility.

CHINS ProcebpuRrEs AND GUIDELINES
Createaunified socid service needs assessment for al CHINSyouth.

Develop procedurd guidelinesfor judges.

Develop procedurd guidelinesfor probation officers.

Grant policeofficerstheauthority to return studentsto school during the day;

according to state law only truant officers can return truant youth to school.

Require specia education evaluationsfor certain truant youth.

pl@

Provideasubstantial monetary penaty for parentsof certain truant youth, the

current fineis$20.

O

CiTy oF BosToN

Overall top-down management of thetruancy problemin Boston.

Update attendancerecordsfor al studentsin al schools.

Conduct truancy sweepson aregular basisthroughout the City of Boston.

Adopt acity-widepolicy requiring al schoolsto keep al returned truantsand late

arrivasat school during school hours.

Establishtruancy centersto serve asalternative placesto return students.

Createmultidisciplinary pilot programsand early intervention at the el ementary

school leve.

Academic needs assessmentsfor poorly performing truant youth.

OO0 OO0 0OWO




THE UNFINISHED AGENDA

CHINSyouthfaceadippery dope, which may resultin arraignment and commitment to DY Sor incarcerationwith
the Department of Corrections. Our challengeisto ceaserepetitive CHINS behavior, while providing treatment and
assessment to correct long-term family and youth devel opment i ssues.

SYSTEM ACCOUNTABILITY

Family mediation and delinquency diversion programs should beavailableto al CHINSyouthinevery juvenile
court jurisdiction. Currently, the Probation Department iscompletely dependent on afragmented and inconsi stent
array of servicesvoluntarily provided by other state agenciesand the non-profit community.

Citizensfor Juvenile Justice recommendsthat the Juvenile Court Department befunded to hireaCHINS Service
Coordinator(s) inevery juvenilecourt district. Thejob of the CHINS Service Coordinator shall beto coordinate
CHINS servicesduring theinformal probation phase and serve asaresource for the court, probation, youth and
families

Funding for new staff at the Executive Office of Health and Human Serviceswho areempoweredtoreview the
service plan and funding components of any CHINS case adjudicated through atrial onthe merits.

YOouTH ACCOUNTABILITY

Citizensfor Juvenile Justice recommends astatutory amendment allowing ajudgeto order ayouth to asecure
DSSdahilization, assessment and trestment program, if theyouthisdemongtrating repetitive high-risk CHINSbehavior
and hasrepeatedly failed to comply with appropriate and avail able services.

12 new DSS beds, centrally located and accessible acrossthe state, to stabilize CHINS youth, with amaximum
five-day stay.

50 DSS assessment and treatment bedsfor CHINSyouth, geographically distributed acrossthe state, witha90
day maximum stay.

PARENTAL ACCOUNTABILITY

Parentsshould beincluded asalega party tothe CHINS petition. If the parentsareindigent, legal counsdl shall be
appointed at the state’ sexpense.

Uponajudicia finding of repeated parental rejection of servicesfor parent and child, the court should be granted
theauthority to apply ameaningful finefor failureto causeachildto attend school. Werecommend afineranging, at
judicial discretion, from $20-$250. Thecurrent fine, rarely imposed, is$20.




ReporT CARD

Citizensfor Juvenile Justice providesthe CHINSRerorT Carp asachart of the state’ s progress
toward positive CHINS outcomes. Since 1987, four commissions have reviewed the operation of the
CHINS statute and have offered recommendations for change. The ability of the three branches of
government and the non-profit sector to adopt these recommendati onsis an adequate measure of society’s
attempt to correct theidentified shortcomingsof the CHINS system.

Thefour separate commissionsthat have offered recommendationsto reshape CHINS policy in
Massachusettsare:

Governor’s'M assachusetts Bar Association’sCommission onthe

Unmet Lega Need of Children, 1987

Special Legidative Commissionon Childrenin Need of Services, 1989

Supreme Judicia Court Commission on Juvenile Justice, 1994

Boston Bar Association Task Forceon Children In Need of Services: Report on
Truancy, 1998.

Asthe CHINS statute nearsits 30th year, Citizensfor Juvenile Justice questionsthe ability of the
current framework to support youth and families, reduce subsequent CHINS petitions and protect the
public safety. Reducing the percent of CHINSyouth who are subsequently arraigned to zero may not be
possible, but adult society, at thefirst, holdsan obligation to do better.

strengthen thejuvenilejustice system by convening diverse groups
andindividua sto educatethe public about juvenilejustice. Weadvocatefor policiesthat ensurethepublic
safety by supporting familiesand communitiesthrough therehabilitation of youth.
Thework of Citizensfor Juvenile Justice, including CHINSRerorT CARD: THE UNFINISHED AGENDA,
issupported by the Gardiner Howland Shaw Foundation.

Citizensfor Juvenile ustice
101 Tremont Street, Suite 705
Boston, MA 02108
(617) 338-1050
(617) 338-6617 fax
www.cfjj.org
justice@channel 1.com

CHINSRepPorT CaArD: THE UNFINISHED AGENDA maly be accessed at: www.cfjj.org
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WHAT ARE CHINS AND WHO ARE CHINS YOUTH?

In 1973, the Commonwealth of M assachusetts
decriminalized four distinct juvenile behaviors: runaway,
truant, stubborn child and school disciplineproblem. The
Commonwealth al so established anew non-delinquent
systemto addressthesetroubled behaviorscaled CHINS
or “childinneed of services.” Thefundamental principle
behind the statutory shift was the belief that CHINS
behaviorswere not offenses against society, but rather
behaviorsagaingt ayouth’sown sdlf interest.

Prior to 1973, runaway, truant, stubborn and
school discipline problem youth were considered
delinquent and subject to the sameremedial and public
safety consequences as delinquent youth, such as
commitment to areform school or ingtitution.

Parents, legal guardians, Supervisors of
Attendance and police were empowered under the 1973
law to petition the court for servicesfor achildin need of
services. Asaresult, theuseof the CHINS statute grew
rapidly. 1n 1999, ninethousand, one hundred and ninety
(9,190) CHINS petitionswerefiled.

Congress joined Massachusetts in 1974 by
approving decriminglization nationwidethroughthe Juvenile
Justice and Delinguency Prevention (JJDP) Act. The
federal Act also provided fundsand encouraged statesto
provide servicesfor youth committing CHINSbehaviors.
The JIDPAct linked digibility for juvenilejusticedollars
to the successof astate' seffortsto decriminalize CHINS
behaviorsand deingtitutionalize CHINSyouth.

Consequently, the Commonweal th’ sapproach to
these behaviors shifted fromacrimina punitivereaction
(delinquency) to a service delivery system (CHINS)
resultingin the shared respons bility for CHINS behavior
between theyouth and adult society. Specificaly, society
assumed the responsibility of assisting the youth by
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CHINSBEHAVIORS RECOGNIZED BY L AW

- Runaway - child below the age of 17 who
persistently runsaway fromhome.

- Stubborn Child - achild below theage of 17 who
failsto obey the reasonable commandsof his/
her parents.

- Truant - achild between the ages 6 and 16 who
persstently and willfully fail sto attend schooal.

- School Offender - achild between theages6 and
16 who persistently violatesthelawful and
reasonableregulationsof his’her school.

Source: MGL Chapter 119, Section 39E through 391.

providing servicesinan attempt to cease CHINSbehavior.
Theintent wastoimprovethelivesof CHINSyouthinthe
immediate future, deter them from opportunities for
delinquency and allow themto lead productivelivesas
adults.

Unfortunately, youth, parents and government
officialsstruggledaily withthe practical workingsof the
CHINSgatute. Thefrequent resultisdelinquency or adult
crimind behavior.

The Commissioner of Probation’s study In
Jeopardy and At Risk: CHINS Casesin Massachusetts
(November 1998) serves as the basis for any factual
discussion of who CHINS youth are and their risk for
prior and subsequent delinquency. Infact, the Probation
Department isthe obvious agency to conduct aCHINS
study in Massachusetts, sincethe Supreme Judicia Court
learned that “themagority of [CHINS] cases, some 75%,
arediverted toinforma probation.”

The landmark report, which tracked all 1994
CHINS cases (6,548 cases) found that fifty-four percent




(54.3%) of all CHINS youth were arraigned for adult
criminal offensesor ddinquent offenseswithinthreeyears
of their first CHINS petition. Overdl, twenty-three percent
(23.8%) of CHINSyouth had an arraignment beforetheir
first CHINS petition. Consequently, CHINSyouth are
morethantwiceaslikely to be arraigned after their first
CHINS petition than before (23.8% prior, 54.3%
subsequent).?

Only 46% of CHINS youth did not appear for

arragnment injuvenileor adult court inthepreceding three

years.

Clearly, CHINS is a failing system.

CHINSyouth aredivided a most equaly between
girls (49%) and boys (51%). Boysoutpacegirlsinthe
stubborn, truant and school offender classifications, but
girls account for nearly two of every three runaway
petitions. Fifty-three percent (53%) of all CHINS cases
are 14- and 15-year-olds. Most subsequent CHINS
petitions address repeat behavior, except for school
offenders who are more likely to have a subsequent
stubborn child CHINS petition.

The Probation Commissioner also found that “an
overwhelming 68.2% of the boyswill comeback before

thejuvenileor digtrict court for anarraignment” [emphasis

not added] suggesting adtatistical gender gap. However,

a still unacceptable forty percent (40%) of girls are
subsequently arraigned.

Asthe CHINS statute nearsits 30th year, Citizens
for Juvenile Justice questionsthe ability of the current
framework to support youth and families, reduce
subsequent CHINS petitions, and protect the public sefety.

Four separate commissions have offered
recommendations to reshape CHINS policy in
Massachusetts. A review of these efforts, noting policy
accomplishmentsandidentifying areasof improvement, is
the primary objective of Part |: CHINS Report CARD.
Reducing the percent of CHINS youth who are
subsequently arraigned to zero may not be possible, but
adult society, at thefirst, holdsan obligation to do better.

Number and Type of CHINS in Massachusetts
% Prior Delinquency and % Subsequent Arraignment

1994 data, subsequent arraignment data based on three years of case tracking

Type of CHINS  Number

Runaway 2750 39.7
Stubbor n 1977 28.5
Truant 1870 27
School 332 4.8
TOTAL 6929 100

Source: Office of the Commissioner of Probation.

Percent % Prior Delinquency % Subsequent Arraignment

24.6 53.9
24.1 58.7
20.5 47.1
334 72.3
23.8 54.3
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THE CHINSPRoOCESS:
I NFORMAL PROBATION AND TRIAL ON THE MERITS

The CHINS statute allowsfor two distinct
avenuesto address CHINSbehavior: informal
probation or atrial onthemeritsof the petition. A
preliminary hearing will beheld to determinethe
course of the case. However, aprobation officer
may conduct aninvestigation prior tothe preliminary
hearing to determinewhat isinthe best interest of
thechild.

Typicaly, the preiminary hearing determines
that informal probation would best servetheyouith.
Indeed, the Supreme Judicial Court’sCommission
onjuvenilejusticein 1994 “learned that the majority
of cases, some 75%, arediverted to informal
probation.”

The purposeof informal probation,
according to Chapter 119, Section 39E, isto
“resolvethe situation which formed the basis of the
goplicationor petition and whichwill eliminatethe
needfor ajudicia trial onthe merits.”

During theinformal phase aprobation officer
may suggest awide, but highly fragmented, array
of services. However, the youth and family may or
maly not chooseto participate. Servicesthat may be
availabletotheyouth and family (psychiatric,
psychological, educationa, occupationa , medicd,
recreationd, socid, mediation) vary widely among
court jurisdictions, and the probation officer with the
cooperation of the court “ must ascertain whether
such services[and funding] areavailable.”

Only infrequently doesapetitionfor CHINS
ever proceedtotria. “Inthemajority of cases,
thereisno hearing and no adjudication; children are
usually referred to the probation officer for informal
assigtance.”

Often a delinquency charge, a Careand
Protection petition (abuse and neglect) or the
advancing age of the youth supercede a full trial
on the merits.

If atrial onthemeritsoccursand theyouthis
found*in need of services,” the court may direct
smilar servicesasprovided during theinformal
probation phase or placethechildinthecareof a
relative, aprobation officer or acharitable
organization and within limitationsto astate agency.

Primary Source: Massachusetts Juvenile Court Bench
Book, Part 11, CHINS. MCLE, 1998.
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PART I.
CHINSREePorT CARD

Citizensfor Juvenile Justice providesthefollowing
CHINSRerorT Carp asachart of the Commonwealth’'s
progresstoward positive CHINS outcomes. Since 1987,
four commissions have reviewed the operation of the
CHINS statute and have offered general and specific
recommendationsfor executive, legidativeandjudicia
policy change. Therecommendationsvary widely, and
severd are contradictory, while otherssimply restatethe
opinion of apreviouspanel.

We find the ability of the three branches of
government and the non-profit sector to adopt these
recommendations, or some combination, an adequate
measure of society’s attempt to correct the identified
shortcomingsof the CHINS system.

Theratings used imply the accomplishment of a
specific recommendation and do not reflect aCitizensfor
Juvenile Justice assessment of therecommendation asa
proper public policy. Consequently, a panel
recommendation may receive a positive rating
notwithstanding our subsequent critique of the
recommendation asanimproper publicpolicy. Anaysis
and opinion, to the best of our ability, isreservedfor: Part
Il THE UNFINISHED AGENDA.

Thefour reportsexaminedincludethe 1987 Report
of the Governor’s’Massachusetts Bar Association’s
Commission onthe Unmet Legal Need of Children, the
1989 Specia L egidative Commission on Children-in-
Need-of-Services, the Final Report of the 1994 Supreme
Judicia Court Commission on JuvenileJustice, and the
1998 Boston Bar Association Task Forceon Childrenin
Need of Services: Report on Truancy. Themgority of the
recommendations are reprinted as stated in the original
reports; however, for the convenience of thereader, we



consolidated and reformatted a limited number of
recommendations and provided a brief commission
summary.

Lastly, the CHINS Report CarD charts the
progress of the implementation of reform
recommendations. Limited success toward
accomplishment should not reflect on therecommending
pand.

Citizensfor Juvenile Justicerdied onawidearray
of sources, including the agency charged with initiating
the suggested policy, to determine specific ratings.

Weedtablished fiveratings:

A. Outstanding for completeor nearly
complete accomplishment of acommission
recommendation.

B. Sdtisfactory for considerableachievement of a
recommendation.

C. NeedsImprovement for measurable progress
withsgnificant marginfor additiona
achievement.

F. Falure.

N. Not Accomplished for recommendationsthat
either by date or circumstancesit would
be unreasonableto hold theintended
agency fully accountable. For instancethe
performance of an agency function may

be contingent upon legidativeaction.

RePORT OoF THE GOVERNOR’S/M ASSACHUSETTS BAR
AssocIATION's ComMissioN (1987)

Commisson Summary

The Commission offered four specific CHINS
recommendationsaspart of alarger report onthe unmet
legal needsof children, including threeissuesinherently
linked with child poverty in Massachusetts. 1) state
interventioninfamily lifefor the protection of thechild, 2)
efficiency andfairnessof court functions, and 3) system
resourcesand training. The Commission did not make
detailed recommendationson the CHINS statute, becauise
the Commission membersrepresented “widely divergent
viewsasto how extensively the courtsshould beinvolved
in CHINS-type cases, if at al.” The Commission
acknowledged that the court can, in particular cases,
“nudge’ disnclined youth and familiesto successfully avail
themsalvesof services. The Commissionwasco-chaired
by the Honorable Sheila McGovern and S. Stephen
Rosenfeld, Chief Legal Counsel to the Governor (1983-
1987). The Massachusetts Bar A ssociation underwrote
the production of thereport.

Specific Recommendations

#1: Intheinitial stagesof proceedingsinvolving CHINS,
the court should consider, on therecord, whether the child
should bereferred to thelocal educational agency for a
Chapter 766 [specia education] Team evaluation, if the
factsindicate possibleimpairment of the child'sahility to

progresseffectively inaregular education program. Parents
or legal guardians- or children themselvesif over 14 -
should be partiesto such consideration. Inaddition, the
Officefor Children should receivefundsto support research
and advocacy related to children’s special education and
other needs.

F. Failure. Specia education evaluations are
conducted by school digtrictsonly. Thecourt may suggest
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that adistrict conduct an eva uation but the Juvenile Court
Bench Book makesclear that thediscretion to conduct an
evauation restswith the school digtrict, not the court.

Additionally, newly adopted Department of
Education regulations effective September 1, 2000
eliminated truancy asaspecifictrigger for specia education
evaluations, according to 603 CMR 310. Equally
important, evenif truancy wasaspecifictrigger for aspecid
education evaluation, state law defines truancy as a
“persistent” absencefrom school. The CHINS statute
doesnot numericdly define* perastent,” and assuch, each
schoal didrictisalowedto definetruancy onitsownterms.
The Officeof Childrenwasrestructuredin 1996 (now the
Officefor Child Care Services), and severd of itsfunctions
werediminated.

#2: The Chief Administrative Judge of the Trial Court
should establish acommitteeto devel op and promulgate
uniform, comprehensive, written rulesor standardsfor
every Department of the Tria Court, including Probation,
governing childreninneed of services.

B. Satisfactory. The Massachusetts Juvenile
Court Bench Book, authored by leading juvenile court
judges, providesthejudiciary with step-by-step procedures
for CHINS casesbeforethecourt. 1n 1990, the Probation
Commissioner established standardsin CHINS casesas
directed by the Chief Administrative Justice.

#3: Mentd hedlth clinicsshould beestablished, under the
aegisof the Department of Mentd Hedlth, for al courtsin
which childand family issuesareheard.

B. Satisfactory. Under a1999interagency service
agreement between the expanded Juvenile Court
Department and the Department of Menta Hedlth, juvenile
court clinicsfunctionin each county, staffed by contracted
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agency vendorsproviding forensic mental hedth services.
Thebulk of thejuvenile court clinic caseload involves
CHINSand delinquent youth, although in some counties,
such as Suffolk County, the clinics handle asignificant
number of Care and Protection (abuse and neglect) case
referrals. Theclinicsrespondtoformal forensic questions
fromthe court, such ascompetenceto standtria and offer
eva uationstha may includerecommendationsfor services
from astate agency or community-based resource.?

#4:. Increased funding should be made available to
encourage expanded use of mediation by the courts -
particularly in CHINS cases - asaninformal alternative
for familieswilling to try mediation beforeresorting to
litigetion.

B. Satisfactory. The Supreme Judicial Court’s
Standing Committee on Dispute Resol ution has gpproved
nine CHINS mediation programs serving youth in the
following counties Barngtable, Berkshire, Brigtol, Franklin,
Hampshire, Hampden, Middlesex, Norfolk and Suffolk.
However, Plymouth, Worcester and Essex countiesdo
not have a CHINS mediation program according to the
Standing Committee’s 1999 report.



SeeciaL LecisLATIVE CoMMIssiON ON CHILDREN IN NEED
oF SERvICEs (1989)
Commisson Summary

Thecommissonidentified four broad prioritiesfor
action: prevention and early intervention, court supervised
diversion, public school reform and accessto affordable
services. Thesaven pecific recommendationslisted below
are borrowed only from Chapter I11: The Law and the
Courts. The Commission also offered numerous
recommendationsrelated to schoolsand overall systemic
responsibility beyond the scope of thisdocument. The
Commission was chaired by State Senator Salvatore
Albano and State Representative BarbaraHil dt.

Specific Recommendations

#1: Discontinuethe practiceof |abeling childrenin need of
sarvicesas” datusoffenders” Rather thanidentifyingthem
as"“pre-delinquent,” “truants,” “runaways,” or “ stubborn,”

(termswhichunfairly evokeasubtleimplication of guilt,
criminality and punishment) the courts, schools and
associated service providers should focus attention on
resolving conflict and meeting the needs of theyouth and
hisor her family.

B. Satisfactory. “Truant,” “runaway” and
“stubborn” aretermsdefined in the General Lawsof the
Commonwealth. Theterm“statusoffenders’ hasfallen
considerably from common parlance. Regardlessof the
terminology, the courts, school s and associated service
providershave made attemptsto addressthe unmet needs
of childrenin need of services. Many of these attempts
aredetailed in the CHINSRerorT CARD.

#2: Provide accessto affordable non-litigious conflict
resolution, such as family mediation, and whenever

possible, requiretheuseof these servicesprior tothefiling

of anapplicationfor court intervention.

B. Satisfactory. The SupremeJudicial Court’s
Standing Committee on Dispute Resol ution has gpproved
nine CHINS mediation programs serving youth in the
following counties: Barngtable, Berkshire, Brigtal, Franklin,
Hampshire, Hampden, Middlesex, Norfolk and Suffolk.
However, Plymouth, Worcester and Essex countiesdo
not have a CHINS mediation program according to the
Standing Committee’s 1999 report. A similar
recommendation was offered by the Massachusetts Bar

Association. See above, page SiX.

#3: Thecourtsshould continueto closely monitor cases
when children are arrested for running away or when
disputes arise between schoolsand agencies providing
sarvicesto children and their families.

C. Needs Improvement. The Commission
intended thisrecommendation to addressthe suspicion that
“adggnificant portion of runawaysmay, infact, bevictims
of long-standing unreported abuse and neglect.”
Suspicionsof abuseand neglect arepartidly confirmed by
the Probation Commissioner who found that “girlsmake
up the greatest percent of runaways.” The Commission
a sointended thisrecommendation to prompt the court to
settle interagency disputesrelative to the provision of
sarvices. Oftenthesedisputesrevolvearound cost sharing.
TheOfficeof Children, which oversaw cost sharing disputes
among Executive Office of Health and Human Service
agencieswas restructured in 1996 (now the Office for
Child Care Services), and severd of itsfunctions, including
cost sharing dispute resol ution, wereeiminated.

#4. Requirethe devel opment and implementation of a
statewide socia service needsassessment and guidelines

governing proceduresfor the collection of reasonablefees
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for services.

F. Failure. A unified CHINSsocid serviceneeds
assessment has not been developed. Such an assessment
tool would requirethe cooperation of, at least, the Juvenile
Court Department, the Department of Socia Services, the
Department of Mental Health, Probation and the health
insuranceindustry.

#5. TheJuvenile Court Department and the Digtrict Court
Department should develop and implement standard
judicial guidelinesto govern procedures and standards
employedin court-supervised interventions.

B. Satisfactory. The Commission presentedthis
recommendation at thetimewhen both the Juvenile Court
and the District Court handled CHINS cases. Asthe
Juvenile Court expanded statewidein thelate 1990s, the
volume of District Court CHINS cases declined
dramatically. Thenatureof informa CHINS resolution
and the specifics of each case almost assures an
incong stency of practiceby court and by case. However,
the Massachusetts Juvenile Court Bench Book does
providejudgeswith step-by-step proceduresfor CHINS
casesbeforethe court.

#6. The Commonwealth should encourage and support
the development and replication of court diversion
programsfor CHINSyouth.

C. Needs improvement. CHINS diversion
programsvarywidely acrossthestate. Somejurisdictions
havelittleor no diversion, while somejuvenile probation
departments, like Fall River, New Bedford and Worcester,
have devel oped programs.

#7. The Executive Officeof Hedlth and Human Services,
in cooperation with the Department of Education, the
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courts, school committees, and human service advocates,
should devel op and implement acomprehensive planfor
promoting specialized, coordinated, community-based
servicesfor troubled childrenand youth and their families,
including parent education programs, family mediation
servicesand family advocacy services.

C. NeedsImprovement. A comprehensiveplan
of community-based services for CHINS youth and
familiesdoesnot exist. However, thefamily-based service
initiative of the Department of Socia Services, thenewly
implemented Day Reporting System of the Department of
Youth Services and the Targeted Cities Program of the
Executive Officeof Health and Human Servicesdoinclude
various community-based coordinated services. Atthe
time of the Commission, section 6A of chapter 28A of the
Generd Lawsauthorized the Office of Children (OFC) to
convene and enforce the child service decisions of
Interagency Childrens' Service Teams. The OFC
Commissioner was enabled by statuteto require agency
action (for example, cost sharing) inthe absence of team
consensus. InMarchof 1996, however, Interagency Teams
were eliminated from the OFC enabling statute by the
M assachusettslegidature.



SuprREME JubiciaAL CourRT COMMISSION ON JUVENILE
Jusrtice (1994)
Commisson Summary

The Commission was formed by order of the
Supreme Judicial CourtinMarch of 1992 and chaired by
the Honorable Joseph Nolan. The CHINS subcommittee
was co-chaired by Jane Tewksbury and the Honorable
LuisPerez.

TheCommission reached threemain conclusions.

1. Repedl of theexisting CHINS statute.

2. Pending repeal, develop aCHINSdiversion
programinall courtsdealing with CHINS
Cases.

3. Strengthen the existing court proceduresto
include parentsand involved agenciesaslega
parties, withthe Department of Socid Services
serving asthe state' spetitioner.

Specific Recommendetions
#1. Repeal the CHINS statute, because CHINS cases
should beleft to school sand child welfare organi zations

where more appropriate and effective remedies can be
applied, unlessaCareand Protectionfiling iswarranted.
Careand Protection, termination of parentd rights, custody,
adoption and delinquency casesal drainsignificant time
and atention fromlimited resources of therespective court
departmentsinvolved with child welfare cases.

N. Not accomplished. Thelegidature hastaken
no action onthisitem.

#2: Pending repeal, implement adiversion program for
CHINS casesin each child welfare court. Prior to the
issuance of aCHINSapplication, except wherethechild's
locationisunknown, the partieswill berequired to appear
beforethe Diversion Program Screening Committee of the

court of jurisdiction. The Screening Committeewill assess
and attempt to meet the service needs of youthsand their
familiesif thepartiescannot first work out aprivate solution.
Each case will be overseen by acourt probation officer.®
A similar recommendation was offered by the Special
Legislative Commission. See above, page eight.

C. Needs improvement. CHINS diversion
programsvarywidely acrossthestate. Somejurisdictions
havelittleor no diversion, while somejuvenile probation
departments, like Fall River, New Bedford and Worcester
have developed programs.

#3: Pending repeal of the CHINS statute, suggest
legidative changes”toformalizeand clarify the CHINS
process. Theserecommended changesincludediminating
the provision for informal assistance for certain status
offenders.” Informal assstancewould be offered through
the detailed diversion program model outlined in
Recommendation#2.

F. Failure. Thelegidature hasmadefew changes
tothe CHINS statutein recent years.*
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THE BostoN BAR AssocIATION TAsk FORCE ON
CHILDREN IN NEED OF SERVICES. REPORT ON TRUANCY
(1998)
Task Force Summary

The Task Forcewaslaunched by the Boston Bar
Associationtoinvestigatetruancy in Boston only: “...one

of the most significant and intractable problemsin our
society today.” The Task Forcewas chaired by Attorney
Ronad Kessel of Palmer and Dodge, LLP.

TheTask Force' srecommendetions* manifest two
complementary but quitedifferent basic philosophiesand
their related Srategies. Oneisasmplebehaviord gpproach
that regards truancy as intolerable behavior and deals
directly by taking the option of being atruant away. The
second recognizesthat educationad and socid servicesmust
be able to bring about more lasting and deep-rooted
changesinlifestyle”

The Task Force also madetwo key points:

1. “Truancy isaform of habitual behavior that is
best dealt with sooner rather than
latter...hence, early interventionisacritical
part of our recommendations.”

2. “Truancy inBostonisnot apilot problem. Itis
apervasiveone, and pilot programsaonewill
never bethe solution...We see no choice but
to recommend some system-wide changes.”

Specific Recommendetions
#1. TheBoston School Department should have, available
through its computer information system, updated

attendancerecordsthat track all excused and unexcused
absencesfor al studentsin all schools. Theattendance
records should reflect consistently applied criteriafor
determining excused and unexcused absences.

B. Satisfactory. Starting in October 1998, all
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schoolsweregivenwritten guideinesto determinewhether
absenceswere excused or unexcused. Accordingtothe
Attendance |mprovement Initiative of the Boston Public
Schools, dataiscons stently compiled fromal schools.

#2: The Supervisorsof Attendance should get truancy
reportsfrom the computer information system and not have
torely solely ontheteachersand school staff to generate
attendance cards.

C. Needs improvement. Since teachers and
school staff arethe original source of attendance data,
Supervisorsof Attendancewill dwaysberdiant onschools
for the accuracy of attendance records. However,
significant capital and training are necessary toimprove
computer retrieval of attendance data.

#3. Thenumber of Supervisorsof Attendance should be
sgnificantly increased and thefollow-up rolesexpanded.

B. Satisfactory. Threeadditional Supervisorsof
Attendance have been hired, raising thetotal to eleven,
onefor each school cluster or onefor every fivethousand,
ax hundred and seventy-four (5,674) Boston Public School
studentsasof June 30, 2000. A dataentry clerk hasbeen
hired. Effectiveness of Supervisors of Attendance is
discussed under Recommendation #14.

#4: The Boston Police, Boston School Police, MBTA
Police and Boston Juvenile Court Probation Officers
should be given by legidation the same authority asthe
Supervisorsof Attendanceto apprehend truantswithout
warrants and take them to school.

C. Needsimprovement. Only a Supervisor of
Attendance can physically return astudent to school under
Massachusetts state law. Governor Paul Cellucci, State
Senator LindaM e conian and State Representative Kevin



Honan offered legidlation in the 1999-2000 legidlative
session to authorize police to apprehend truants.
Representative Honan'sbill (House 2496) specifically
empowered Boston and MBTA policewithinthelimitsof
the City of Boston. The Cellucci and Melconian bills
granted the power to police statewide.®

All threebillswere consolidated and rewritten by
the Education, Artsand Humanities Committee, which
gpproved policeauthority inschool digricts* identifiedwith
low average daily attendance” subject to provisions of
collectivebargaining. The Education Committee’shill
was referred to Senate Ways and Means on June 21,
1999. No action hastaken placesince, directly affecting

theimplementation of Recommendation #5.

#5: The Boston Police, Boston School Police, MBTA
Policeand Boston Juvenile Court Probation Officersona
regular basis should conduct truancy sweepsthroughout
the City of Boston.

C. Needs Improvement. In practice, truancy
sweeps, whichwere conducted in every policeprecinctin
the 1999-2000 schoal year, return only ahandful of truant
studentsto the classroom or to atruancy center each year.
Of the seven hundred and three (703) studentsstoppedin
truancy sweepsin the 1998-1999 school year by the City

of Boston, only ahandful, unofficialy, not morethan two

dozen, were returned to school or atruancy center. In

fact, the school department returns so few students to
school asaresult of truancy sweepsthat the department
doesnot tabul ate the number returned to school.

Instead policeand Supervisorsof Attendancestop
suspected truantsand inquireasto their educational status.
Officerscollect dataand forward the datato the school
department. Truant youth arethen alowed ontheir way.

Theinability to return studentsto the classroom

resswiththelegidature sfalureto empower policeofficers
todo so. Only aSupervisor of Attendance can physicaly
return astudent to school under Massachusetts statelaw,
asdescribed in Recommendation #4.

#6. TheBoston School Department should adopt apolicy
that requiresall schoolsto keep apprehended truantsand
late arrivalsat school.

C. Needsimprovement. A city-widepolicy does
not exist. Each high school hasitsown policy for admitting
tardy students. Asdescribedin Recommendation#5, few
if any truantsare ever returned to school.

#7:. Truancy Centerscould serve asaternate placesto
return truants.

C. Needsimprovement. The Mo Vaughn Youth
Program operated a pilot truancy center from January
1999 to June 1999, serving approximately 25 students
from the Thomjpson and L ewenberg middleschools. The
Mo Vaughn Youth Program reported significant academic
improvement among the sudents served, especialy when
day school serviceswerelinked with after school programs.
Two factorshindered further success: 1) limited funding
and 2) school policy, which prohibits matricul ation after
reaching the maximum number of unexcused absences,
notwithstanding academic progressachieved a thetruancy
center.

#8: Truantswho aresignificantly below their classmatesin
academic performance should be given needsassessments,
receive remedial help and be given appropriate class
placements.

C. Needs improvement. The new Boston
attendance policy requiresthat truant studentsareto be
referred to the Student Support Team. The Student
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Support Teammay or may not conduct aspecid education
evaluation. Student Support Teams do not receive
computerized truancy reportslinking thetotal number of
unexcused absences and academic performance per
student. Consequently, special education evaluationsto
determinethereasonsfor under achievement and school
withdrawal are not managed asefficiently aspossible.

#9: Truantsin need of services should receive certain
services through direct court referrals. The court and
probation officersshould be ableto directly refer CHINS
truantsto program spaces dedicated to court referral sfor
academic remedia services, after-school counseling/
activitiesand parent education. Thereferrdswouldrequire
additiond funding.

F. Fallure. TheBoston Bar Association asserted
that theinability to provide servicesis* not theresult of an
inherently flawed Statutory scheme” but rather “afalureto
fundand providesarvices” Theadditiona fundsrequested
would alow the court and probation officersto directly

purchase CHINS services. Currently, the courts and

Probation can only refer youth and familiesfor service

funded by privateinsurance or other sateagencies(DSS).
Thelegidaturedoesnot provideearmarked CHINSbudget
language but includes CHINSfundinginlarger service

delivery lineitems, makingit difficult, if notimpossible, to
track the exact amount expended on CHINS youth per

yea.

#10: The CHINS statute should be amended so that it
extendsto parentsaswell aschildren.

N. Not accomplished. Extending the CHINS
statute to include parentsaswell aschildren, or evento
renamethe statute, Familiesin Need of Services, hasbeen
afrequent recommendation. Theinclusonof parentsraises
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severa questions, none of which have been seriously
considered by thelegidaturein recent years, including:
Should parents be subject to contempt ordersin CHINS
cases? Should parents be subject to jail time for the
repetitive CHINSbehavior of their child? Can parentsbe
eligible for state-funded legal counsel in cases where
custody isnot inquestion?

#11: The“falureto cause’ achildto attend school satute
should beamended to providefor asubstantial monetary
penalty.®

C. NeedsImprovement. Thecurrent failureto
causependty is$20. Legidativeactionwould berequired
toraisethedallar figure. Governor Cdlucci filedlegidation
(House 4187) in March of 1999 that would “ strengthen
theschool attendancelaw by increasing themaximumfine
for personsfailing to maketheir children goto school from
$20 to $100 and by reducing the number of absences
necessary before such afine may be imposed.” The
Cdlucci hill dsodlowedfor finesto beissued and paid by
mail. All finerevenuewould contributeto offsetting school
district truancy-related expenses. The bill authorized
Supervisors of Attendance, with approval of the school
principa, to direct atruant sudent to perform* areasonable
term of community service.”

TheCdlucci bill washeard by the Education, Arts
and Humanities Committeein April 1999 and has been
held by the House Committeeon Rulessince July 8, 1999.

#12: A multidisciplinary pilot program should be
established at selected elementary schoolsin additionto
early intervention throughout the elementary school level.

C. NeedsImprovement. Ten Attendance Review
Panelswere establisned in thefall of 1998 to meet with

parents of elementary children who had six or more



unexcused absences, per the new attendance policy.
However, the review panels were discontinued after
geographic boundaries hindered participation by parents,
studentsand staff. The Department plansto launchtwo
neighborhood-based review panels in Roxbury and
Mattapan, joining the current neighborhood panel in
Dorchester. The effectiveness of Attendance Review
Panelshave not yet been evaluated.

#13: Top-down management should definetruant policies
and proceduresthat are consistent and specific, monitor
compliance with them, and devel op case protocolsfor
dedlingwithtruantsat al level sof thetruancy process.

C. Needs Improvement. The new attendance
policy issued in 1998 and the School Attendance
Improvement Initiativearesgnificant gepstoward aunified
anti-truancy initiative. However, sncethehighly regarded
Boston Bar Association report, anti-truancy leadershipand
organizational momentum haslagged.

Whilethe* Boston Strategy to Improve Student
Attendance’ (START) hasdevel oped astrategic planand
established smdl work groupsto operationdizethe plan,
progresshasbeenlimited. According tothe Boston School
Department, averageK-12 daily attendancegrew by 1.3%
between school year 1997-1998 and school year 1998-
1999 but dropped by .1% between the 1998-1999 school
year and the 1999-2000 school year.

#14. The School Department should do anannud analysis
of the attendance of truants before and after intervention
by Supervisorsof Attendanceand beforeand after CHINS
court intervention.

F. Failure. TheBoston Public Schoolshave not
conducted performance evaluation of Supervisors of
Attendance asrecommended by the Association. Failure

to conduct the eval uation questionsthewisdom of hiring
additiona Supervisorsof Attendanceprior tothereceipt
of performanceresults. The Probation Commissioner’s
report, In Jeopardy and At Risk, offersthe best analysis
of the effectivenessof CHINS court interventions.
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PArT II.
THE UNFINISHED AGENDA

Citizensfor Juvenile Justice believesthat only
through acollaborative effort of schools, court clinics,
judges, probetion officers, stateagency commissonersand
staff, the non-profit community, parents, prosecutors, the
defensebar and legidatorscan weimprovetheimmediate
future of CHINSyouth, deter them from opportunitiesfor
delinquency and allow themto lead productivelivesas
adults.

Collaboration offers the best opportunity for
the improvement of a failing system, especially since
any remedy by necessity would include, but not be
limited to, legidative action. Conversely, disagreement
inthejuvenilejustice community will most likely result
in legislative reluctance or wor se, inaction.

Webelievethat whileissuesof principleremain
unaddressed, in essence all parties seek to reduce the
number of CHINSyouth who are subsequently arraigned,
lower the number of committed DY Syouth previously
served by the Department of Socid Services(dightly more
thanhdf) and return CHINSyouthto the path of productive
adulthood.

CHINSyouth face adippery slope, which may

result in arraignment and commitment to DY S or

incarceration with the Department of Corrections. Of the
arraigned CHINSyouthinthe Probation Commissioner’s
study, fifty-eight percent (58.2%) faced delinguency

charges, twenty-four percent (24.1%) faced both
delinquency and adult criminal charges and seventeen
percent (17.6%) faced adult criminal charges.

Our challenge is to cease repetitive CHINS
behavior while providing treatment and assessment to
correct long term family and youth devel opment issues.

As the CHINS Rerort CarD indicates,
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cons derable systemi ¢ objectivesremain unaccomplished,
particularly serviceddivery to CHINSyouth. Conversdly,
neither satute or caselaw providesacredible consegquence

for youth who choose to reject offers of assistance or
direction fromthe court and socia servicesagencies.

System accountability and youth accountability
represent two distinct school sof thought in CHINSreform.
We agree with the Boston Bar Association that effective
reformwould requiresomemeasureof bothincombination
with parenta accountability.

Each commission report also strongly
recommendedincreased early intervention, mediationand
diversion programsaskey componentsin any successful
CHINS policy. The agenda items below forma broad
outline of the work ahead, little of which can be
successful without the early intervention, mediation
and diversion efforts endor sed by the reportsreviewed
above. In short, the informal services provided to the

maj ority of CHINSyouth are both inadequate asawhole

and geographicaly inconsstent.

In THE UNFINISHED AGENDA We sketch only that
broad outline by discussing threefid dsof accountability in
commonwithal CHINSpetitions: 1) youth accountability,
2) system accountability and 3) parental accountability.
Lastly, we comment on the Boston Bar Association’s
report dealing specifically with truancy in the City of
Boston.

SYSTEM ACCOUNTABILITY

The CHINS Rerort CarD oOutlines numerous
opportunitiesfor system accountability andimprovement,
including thenear unanimoussupport for increased funding
for diversion, early intervention and mediation programs.
Again, we agree with the Boston Bar Association’s
assertionthat theinability of the system to provide services



is“not theresult of aninherently flawed statutory scheme”
but rather “afailureto fund and provide services.” We
encourage each branch of government and the non-profit
community, to review the CHINSReprort Carp, and chart
paths toward further accomplishment of the
recommendationsreviewed and to specifically addressthe
overdl issueof servicefragmentation andinconsistency.
Further, we caution against the addition of

accountability on any party without therequired resources

for service delivery. As clearly as resources without

accountahility isunwisepublic policy, soisaccountability

without resources.

Wefed compelled to comment on threeissuesof
system accountability: datacollection, truancy sweepsand
resourcesfor serviceddivery.

Resourcesfor Service Delivery

Indiscuss onwith variouscommisson participants,
acommon criticism of the CHINS statute arises: Who
will pay?

All partiesinvolvedin CHINS cases bear some
measure of responsibility, including all relevant state
agencies, schools, the courtsand Probation. But no one
entity isfinally accountablefor resultsor isimmediately
empowered to enforceservicedecisons. Asnoted above,
moreresourcesare necessary to provideservices. Family
mediation and diversion programs should be availableto

al CHINSyouthin every juvenilecourt jurisdiction.
Currently, the Probation Department iscompletely

dependent on a fragmented and inconsistent array of

servicesvoluntarily provided by other stateagenciesand
the non-profit community. Not surprisingly, funding
concernsof individual state agenciesoften serveasthe
determining and detrimental factor in CHINS service
ddivery, especidly, since CHINSdelinquency prevention

efforts are not specifically funded, by earmarking or
Separate budgetary lineitemsin the state’ sannual budget.

Asreferenced in the CHINS ReporT CarD, the
Officeof Children, until 1996, held considerableauthority
to enforce the funding decisions of Interagency Child
Service Teamsreviewing CHINS cases.

However, Supreme Judicial Court decisions, in
part the Care and Protection of Issac (419 Mass. 602),
established a barrier, the constitutional separation of
powers doctrine, to the reestablishment of the OFC
authority. Simply, thejudicia branch, including Probation,
cannot order a specific placement for a CHINS youth
within the executive branch, and the executive branch
cannot order aspecific action by thejudicial branch.

Consequently, Citizens for Juvenile Justice
recommends separate courses of action for informal
probation cases prior to adjudication and cases
adjudicated through atria onthe merits.

Citizensfor Juvenile Justicerecommendsthat the
Juvenile Court Department befunded to hireaCHINS
Service Coordinator(s) inevery juvenilecourt digtrict. The
CHINS Service Coordinator shall report to the presiding
justice of thejuvenilecourt district and be an employee of
the Juvenile Court Department. Thejob of the CHINS
Service Coordinator shall be to coordinate CHINS
servicesduring theinformal probation phaseand serve
asresourcefor the court, Probation, youth and families.
CHINS Service Coordinatorsshal | havefull accesstothe
service records of CHINS youth and shall make
recommendationsto the bench asto the proper course of
individual CHINS cases and the effectivenessof overall
sarviceprovison. Individua CHINS cases, however, will
continueto be served and carried by probation officers.

Citizensfor Juvenile Justicea so recommendsthat
thelegidature reconstitute the OFC authority withinthe
Executive Office of Heal th and Human Services, reporting
directly to the Secretary of EOHHS. Specifically, we
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recommend staff who areempoweredtoreview, at their
discretion, at therequest of an EOHHS participating agency
or thejudge, the service plan and funding components of
any CHINS case adjudicated through a trial on the
merits. CHINS Service Coordinatorsand EOHHS staff
shdll facilitate agency cooperationwhen necessary services
are required from both the executive and the judicial
branches.

Duringthereview, EOHHSgaff could take severd

actionson behalf of the Secretary, including:

1) Convenetheinvolved partiesanddevelopa
service consensusamong EOHHS agencieson
individual CHINS cases.

2) Intheabsenceof consensus, requiretheaction
of an EOHHS agency or other state agency
withinthe executive branch of government.

The Secretary could then promulgate uniform

funding and serviceplanguidelines.

Truancy “ Sveeps’

We are disappointed at the misuse of the term
truancy “sweep” inthe City of Boston and throughout the
Commonweslth. Few if any studentsare ever “ caught”
and returned to school in the so-called truancy sweeps.
Theexpanded useof policeofficerstoidentify, apprehend
and return truantsisaclear approach to reduce truancy
and subsequent delinquency. Of the seven hundred and
three (703) students stopped by the City of Bostoninthe
1998-1999 school year, sofew studentswereever returned
to school that same day that the School Department did
not compile data on the numbered returned. Informal
estimates placethat figure at no morethan two dozen.

Yet, truancy sweeps were conducted in every
policeprecinct inthe 1999-2000 school year and included
Supervisorsof Attendance, school police, and policefrom
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theparticipating police precinct. Also participatingwere
officialsfrom Probation and theBoston YMCA.. Of this
team, only the Supervisor of Attendance hastheauthority
to physicdly return astudent to school.

We encourage and lend our support to Governor
Céllucci, Senator Melconian and Representative Honan
intheir effortsto empower policeto return truantsto the
classroom. However, wewarnthat smply returning truants

to school isonly onestep in addressing the root cause of

the student’struancy. Equally important stepsinclude

resources to ease truant youth into appropriate classes
during theschool day and assuring that all truant youth are
quickly assessed and provided with servicesto address
thecause of their truancy.

Data Collection

Prior to the Commissioner of Probation’sreport
In Jeopardy and At Risk and the Boston Bar Association’'s
Task Forceon Truancy, littleif any credible contemporary
CHINSdataexigedinthe Commonwedth. Thelegidature
and the judicial branch should financially support the
Commissioner of Probationin hiseffort to track the prior
and subsequent delinquency rates of CHINSyouth. An
update of In Jeopardy and At Riskis, of course, alikely
next project. Only by factual knowledge, rather than
undocumented evidence, can wehopeto craft meaningful
CHINSpoalicy.

Additionally, we recommend that the Executive
Office of Hedlth and Human Servicescollect and anayze
dataacrossthe secretariat and work with the Department
of Correctionsto devel op acomplete understanding of
how CHINSyouth progressfrom the earliest contact with
state agencies, to Probation, to DY Sand for some, to the
most costly, incarceration with the Department of
Corrections. Further, EOHHS should investigate the



statistical association between CHINSand undiagnosed
learning disabilities, psychological problems, substance
abuse and thewitnessing of domestic violence.

Y ouTH ACCOUNTABILITY

Theissueof youth accountability in CHINS cases
presentsthe essential conflict between non-delinquent
CHINSbehaviorsand society’ sresponsibility to provide
servicestoyouthwho engagein activitiesagaing their own
sdf-interest, not against thepublic at large.

Again, it is important to note the difference
between delinquent offensesand CHINS behaviors. To
do so we borrow from Justice Roderick Ireland’s
Massachusetts Practice Volumeon JuvenileLaw inquoting
the New Jersey Supreme Court: “A delinquent isone
whoisguilty of seriousantisocid conduct which, depending
onthecircumstances, may requiredetention. Ontheother
hand, aJINS[asCHINS isreferredtoin New Jersey] is
onewho hasnot redly committed an offenseagaing society
but only againgt hisor her own best interest.”

Consequently, the gpproach and obligation of the
Commonwedthin CHINS casesvariesconsderably from
delinquency cases, which by nature assign fault and
responsbility tothejuvenile.

In the May 1999 Supreme Judicial Court case,
Commonwealth v. Florence F., the court found that the
judicid branch doesnot havethejudicia power of contempt
in CHINS cases, becausethe plain language of the Satute
and caselaw precludesjuvenilecourt judgesfromissuing
ordersin CHINS cases, thereby prohibiting the courtsfrom
charging achild with contempt of such orders. The court
concluded with apleato thelegidatureto “addressand

resolvethiswell-known and long-standing problem.”
The court’s suggested remedy is a statutory
amendment dlowingfor vaiddirect ordersin CHINS cases
and the subsequent authority to find CHINS youth in
contempt and thusdelinquent for violation of such orders.
Importantly, any youth found ddlinquentissubject toDY S
custody until age 18 and in some casesuntil age21.

However, beforethelegidaturetakes such action,
it should be aware of therange of optionsavailableand
thefundamenta eros onwhich contempt would effect upon
the CHINS system. In short, contempt and the authority
to enforce contempt, including through commitment to
DY S, reversestheoriginal intent of the 1973 enabling
statute and violatesthe spirit of thefederal JJIDP Act by
recriminalizing CHINSbehaviors. Consider for instance
thelife-long consequences of such apolicy onarunaway
girl whoislikely to beavictim of abuseand/or neglect.

Further, placing non-delinquent CHINSyouthin
DY Ssecurecugtody dongd de seriousdelinquent offenders
is certain to escalate subsequent delinquency among
CHINSyouth and aggravate the public safety risk.

Wefirmly refect the SIC recommendation and

other similar recommendations as de facto

recriminalization of the CHINS statutein violation
of the1973 satelaw and thespirit of the 1974 feder al
JIDP Act.

Some have suggested thet civil contempt could be
authorized alowing for custody within the Department of
Youth Services. However, thisapproach offersthe same
recriminalization risk as described in 1987 by the
Governor’9Massachusetts Bar Association’sCommisson
ontheUnmet Legal Needsof Children. Thecommission

notes that in practice, little difference exists between
effective coercivecivil contempt and punitive criminal
contempt in CHINS cases: “ Becausethejuvenilescannot,
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De FAcTo RECRIMINALIZATION,

How WouLb 1T Occur IN PRACTICE?
“LindaA. wasadjudicated aCHINS and ordered to
comply withthe court’sorder. LindaA. subsequently
violated that order, wasfound to beinindirect criminal
contempt, and, based onthe’ crimind’ violation, she
was adjudged to beajuveniledelinquent. Now
despitethefact that her actionsinviolation of the
court’sorder - missing school and violating her curfew
- would not by themsel ves support afinding of
delinquency, LindaA. isadjudged ddlinquent and
securedetentionisan availabledisposition
dternative.”’

through improved behavior, win their release, thisisa
criminal - not acivil - sanction.” Of particular concernis
theindefinite period of timeyouth may beheldinDY S
(evenuptoage21) without judicid review for theorigina
non-delinquent behavior.

In response to this criticism, another approach
suggestsDSScivil contemptinwhichtheyouthisheldin
secure confinement by DSSuntil he affirmatively accepts
servicesissued by the court. Whiletheyouth may infact
“win their release,” the very nature of CHINS youth
suggeststhat many may not affirmatively accept services
under the coercive method proposed and could remainin
the custody of DSSindefinitely and without adequate or
appropriate services.

The options above hold the risk of incorrectly
applying contempt power to alarge number of CHINS
youth who could be better served by appropriate
community-based services. But if the court cannot order
contempt, then what ultimate action does it hold as a
measure of persuasion in cases where the youth is
demonstrating repetitive high-risk CHINS behavior and
hasrepeatedly failed to participate with appropriate and
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availableservices?

Youth who continually and repeatedly disobey
ordersof their parentsand the court requireimmediate
interventionto preempt athreat to public safety and protect
theyouthfrom further high risk behavior. Aninfrequently
employed section of the current CHINS statute (Chapter
119, Section 39H) doesauthorizejuvenilecourt judgesto
remand CHINSyouth on bail to the Department of Socia
Servicesfor not morethan 45 days, if they are“likely not
to gppear at thepreiminary inquiry or at thehearingonthe
merits”

Although, illegal, juvenile court officials have
informed usthat Section 39H isoccasiona ly employedto
stabilize youth who demonstrate repetitive CHINS
behavior, regardless of theyouth’slikelihood to appear.

Therefore, Citizensfor Juvenile Justicesuggestsa
similar, but narrowly applied, grant of authority for the
purposeof affecting both the persuasivegoa intended with
contempt and theremedia goal of behavior correction.

Specificdly, werecommend agtatutory amendment
allowing a judge to order a youth to a secure DSS
Sabilization, assessment and trestment program, if theyouth
isdemonstrating repetitive high-risk CHINSbehavior and
has repeatedly failed to comply with appropriate and
available services. A judge may makesuch anorder, if
the Commonwealth provesthat gppropriateand available
services were offered, were not successful and that no
reasonable alternative to secure DSS placement exists.
The Commonwedth (most likely DSS or Probation) may
also petition the court to make such an order.

Keysto the effective expansion of Section 39H
ae

- Funding

- A clear legal threshold and process

- Immediate accessto youth and family,



Stabilization, assessment and treatment

- A definitivetimeperiod, withjudicia review

Specificaly, werecommend the development of
12 new DSSbeds, centrally located and accessible across
the state, to stabilize CHINSyouth, withamaximumfive-
day stay.

Once stabilized, youth would then beeligiblefor
placement at anew DSS treatment and assessment unit
for CHINSyouth. A youth’sstay at aCHINS assessment
and treatment unit should conclude as soon aspossible
and not exceed 90 days. Werecommend atotal of fifty
CHINS assessment and treatment unit beds,
geographically distributed acrossthe state.

| mportantly, secure DSS custody with assessment
and trestment should only beutilizedinasmall minority of
high-risk cases.

Adoption of this approach negates the risk of

recriminalizing CHINS behaviors through the
reestablishment of traditional contempt, separatesCHINS
youth fromthe delinquent DY Spopulation, offersjudges
areal and effectivetool to discourage CHINS behavior
and provideshigh-risk CHINSyouth with the necessary
services society isobligated to provide.

But DSS custody also providesacrediblethreat
for thecourt toholdinall CHINS cases, resultinginthe
sought after leverage (as requested in the Florence
decision) to“nudge” reluctant youth and familiestoward
services, if available, through informal probation phase.
Infact, informal probation hasfailedin part becauseof the
lack of servicesand because someyouth arekeenly avare
that the court holdsno true power over their non-ddlinquent
CHINSbehavior. However, even without theleverage
sought in Florence, the Probation Department should
amend its 1990 standards of CHINSinformal probation
to reflect current practice and legal developments. The

Department should also investigate optionsfor uniform
CHINS practices, including expanded staff training.

PARENTAL ACCOUNTABILITY

How can parentsbemoreeffectiveand responsible
in CHINS cases? Currently, youth subject to CHINS
petitions, evenif submitted by aparent, are often placedin
an adversaria relationship with their primary caregiver.
Whileno one parental involvement model will ever be
suitablefor al families, we recommend the following
gatutory amendments:

- Parents, aswell asyouth and state agencies,
should beincluded asalegd party tothe
CHINSpetition. Asalegd party, parents
would haveclear lega standing to comment
onthecasepertainingtother child. Whileclear
legd standing offersa constructiveavenuefor
parenta input, it may in somecasesincreasethe
adversaria level of theproceedings.

- Thejudiciary should be authorized to appoint
counsel to parentsinal CHINS cases. |If
theparentsareindigent, lega counsd shdl
be appointed at the state’ sexpense.

- Uponajudicia finding of repeated parental
rejection of servicesfor parent and child, the
court should be granted the authority to
apply ameaningful finefor failureto causea
childtoattend school. Indeterminingthe
finethe court shal consider thefinancia
status of thefamily and the parental effort to
assurethechild sattendance.

- Werecommend afinebased onthecriteria
aboveranging, at judicid discretion, from
$20-$250. Thecurrent fine, rarely
imposed, is$20.
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Boston

Boston has made strides toward achievement,
mostly immediately preceding or following therel ease of
the Boston Bar Association’sreport. A new attendance
policy hasbeenissued, and anew highly regarded School
Attendancel mprovement I nitiative hasbeen launched. But
theseeffortsarebound to linger without continued executive
attention, funding and thorough oversight.

No doubt the size and scope of thecity hinder the
achievement of thesegods. Infact, the School Attendance
Improvement I nitiative hasnow focused on ahandful of
school-specific programs, rather than city-widereform.
But truancy isacity-wideproblem.

Only executiveleadership from the Office of the
Mayor, the Boston School Committee, School
Superintendent, community organizations, the business
community and the Police Commissioner can effect the
necessary change vital to the city’s public safety and
obligation to provide proper educational services.

Lastly, we prai sethe Boston Police Department
foritsparticipationinthetruancy “ sweep” initiative. While
legidativeinaction has hindered the compl ete success of
truancy “sweeps,” the participation of the Boston Police
Department, in what could be narrowly interpreted by
someto bean educational issue, demonstratesthe broad
thinking and participation required to reduce delinquency
among CHINSyouth.

ConcLusIoN

TheCHINSsysemisfailing. Only 46%0f CHINS
youth arenot arraigned withinthreeyears. Further, wedo
not consider the mere fact that a CHINS youth was not
arraigned to beameasure of success. Successimpliesto
uswell adjusted teenage years|eading to aproductive
adulthood.

20 CimizensForR JUVENILE JUsTICE

The CHINS statute places the ultimate
responsibility on adult society to providetheservicesthe
court has deemed appropriate. Full assumption of this
responsbility, however, isoften hindered by
short-term fiscal considerations, which cause the
government to offer fewer servicesthan required.

Consequently, given theresearch conducted and
thereform recommendationsreviewed, wegrant theoveral
ability of the stateto prevent delinquency among children
inneed of servicesa®“C”. Therating of “C” connotes:
needs improvement, for measurable progress with
sgnificant margin for additiona achievemen.

No populationisso clearly poised to benefit from
ddlinquency prevention effortsas CHINSyouth.

Yet, while each of the reports reviewed
acknowledgesthelack of servicesinthechildinneed of
services system, a common criticism remains that the
CHINS gtatute“ hasnoteeth.” The*hasnoteeth” phrase
issofrequently applied that it hasbecomeaclicheinthe
juvenilejusticecommunity. However, thedescriptionveils
the complex nature of CHINS cases, the systemic dearth
of servicesand thefalluretohold al partiesaccountable.

The CHINS statute should offer reasonable
opportunitiesfor troubled youth to improvetheir livesin
the near future, divert them from opportunities for
delinquency and guide them back toward the path of
productive adulthood. Reducing the percent of CHINS
youthwho are subsequently arraigned to zero may not be
possible, but as caring responsible adults, we hold an
obligation to do better for our children.
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FooTNOTES

1 Thirty-onepercent (31.6%) had addinquent arraignment
only, thirteen percent (13.1%) had adelinquent and adult
crimind arraignment and nine percent (9.6%0) had an adult
crimina arraignment. Source: Commissioner of Probetion,
In Jeopardy and At Risk, November 1998.

2The Court Clinicsare overseen by the Juvenile Court
Department and receive support services from the
Probation Department. However, the Clinicsare staffed
through contracts between the Department of Mental
Hedlth and private vendors.

3 Thereader isencouraged to review the Commission’s
specific diversion program model described on page 14
of theCommission’sfina report.

4 In 1995 and 1999 the legislature passed technical
amendments Section 39G of Chapter 119 relativetothe
authority of the court to direct the Department of Social
Servicesto make specific placements. Chapter 3, Section
14 of the Actsand Resolvesof 1999 and Section 138 of
Chapter 38 of the Acts and Resolves of 1995. The
amended section States:

(c) subject tothe provisionsof sections32 and 33
and with such conditionsand limitations asthe court may
recommend, commit the child to the department of socia
services. At the sametime, the court shall consider the
provisions of section 29C and shall make the written
certification and determinationsrequired by said section
29C. Thedepartment shall give due considerationto the
recommendations of the court. The department may not
refuse out-of-home placement of achildif the placement
isrecommended by the court provided that the court has
madethewritten certification and determinationsrequired
by said section 29C. The department shall direct thetype
and length of such out-of-home placement. Thedepartment
shall givedue consideration to the requests of the child
that the child be placed outside the home of aparent or
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guardian wherethereisahistory of abuseand neglectin
thehomeby the parent or guardian.

> All three bills would amend Chapter 76 of the
M assachusetts General Lawsby either amending section
20 or adding anew section 20A. The Cellucci bill was
House 4188, the Melconian bill was Senate 274. The
Committee'shill is Senate Bill 1855.

6 “Failure to cause” school attendance statute: MGL
Chapter 76, Section 2.

" Hughey, Maggie. Holding a Child in Contempt. 46
Duke Law Review 353. 1996.



